Chapter I. LAW OF CONTRACTS Unit 1
Text I. DEFINITION OF A CONTRACT
A contract is an agreement between two or more persons, which may be enforced if the law is properly invoked. In every contract, therefore, it may be inferred that some right is acquired by one party and a correlative obligation or liability is undertaken by the other. Rights and obligations may attach to each party, but the nature of the contract must be considered in order to determine in whom the primary right resides.
It will be shown later that for a contract to be valid certain essentials must be satisfied; and if any one of such essentials is deficient, the contract may be either voidable or void. And even if every essential of a valid contract is satisfied, it may be unenforceable by reason of non-compliance with certain formal requirements.
Since the terms "void" and "voidable" will be frequently used in this chapter, a clear understanding of their meaning must be obtained.
A voidable contract is one which is capable of affirmation or repudiation at the option of one of the parties, such as the contract entered into by an infant which confers rights of a continuous nature on him, e.g., the purchase of shares in a limited company.
A void contract is one that is destitute of legal effect, e.g., a wagering contract for "differences" on a slock exchange, and is therefore, in reality, no contract at all. From the usually accepted definition, it might be inferred that a void contract is illegal, but whilst it is true that an illegal contract, i.e., one which contravenes the law, whether common law or statute law, is void, the latter term is much wider in its application and a contract may be void though not illegal.
An unenforceable contract is one that is not capable of proof, e.g., where the necessary memorandum required by statute has not been brought into existence, or where a contract in writing has not been properly stamped though this may be received on payment of a fine to the revenue authorities), or where the remedy has been barred by lapse of lime. The contract itself may be perfectly valid, and may be honorably carried out by the parties concerned; but in the event of breach or repudiation the legal remedies to secure performance or obtain damages are barred by reason of the absence of evidence or the other circumstances which render the contract unenforceable.
CLASSIFICATION OF CONTRACTS
Contracts are divisible into three classes, i.e.:
(A) Contracts of record;

(B) Specialty contracts;

(C) Simple or parol contracts.

(A) CONTRACTS OF RECORD
A contract of record is the obligation which is imposed by the entry of the proceedings in the parchment rolls in a court of record. The principal classes of record which are now found are (1) judgments, and (2) recognizances.
( 1 )    Judgments
A judgment is an obligation imposed upon one or more parties, in favour of another or others, by a court of record; and it depends for its binding force, not upon the consent of the parties, but upon the authority of the judicial representative of the Sovereign delivering the judgment. A judgment is therefore an order of the court, and since it is an obligation imposed upon a party, it is not strictly a contract which rests upon agreement.
(2)    Recognizances
A recognizance is a contract made with the Sovereign through her judicial representative. It is, generally, in the nature of a promise to do sonic particular act, or to answer to a penalty staled in the recognizance; such as an undertaking by a person tried upon a criminal charge to come up for judgment if called upon, or a promise to pay a specified sum of money if an accused person out on bail, does not appear at the trial.
The terms of a contract of record admit of no dispute, but are conclusively proved by the record itself. It also merges within itself any previously existing contract relating to the same matter, and is the highest form of contract in English law.
 (B) SPECIALTY CONTRACT
A specialty contract, or deed, is one which is not only reduced to writing, but is also executed under seal, and delivered. Both sealing and signature are essential for the proper execution of a deed (Law of Property Act. 1925, §73).
The delivery may be actual or constructive; as a general rule it is made simultaneously with execution. The modern method is to affix a paper wafer, forming a facsimile of a seal, which the party executing will touch with his finger, saying "I deliver this as my act and deed".
(C) SIMPLE CONTRACT
A simple contract is one which is created, cither by an oral promise, by writing not under seal, or by implication. A parol contract is, strictly, a contract entered into by word of mouth; but the term is frequently used to denote all simple contracts, and this is due to the fact that before the Statute of Frauds was passed there was no difference at common law between an agreement by \word of mouth and an agreement by writing not under seal.
Most contracts entered into in ordinary commercial transactions fall within this classification.
A contract by implication arises where either there is no express contract in existence but some right and correlative obligation are inferred by reason of the circumstances, or the parties are already in contractual relationship upon some matter and collateral terms are to be inferred therefrom. As an illustration of the former class, a surety who has been called upon to pay a debt which the debtor has failed to discharge, can claim contribution from a co-surety; or an agent of necessity can claim reimbursement from the person in whose interests ho has acted. The right of an agent to remuneration where the comma had made no specific pros'ision affords an example of the latter class; the law often assumes a promise to pay a reasonable or customary amount for the services rendered. Contracts may also be implied where a party indicates his intention by a mere act, e.g., board ing an omnibus.
In certain cases law imposes an obligation, analogous lo a contractual obligation, on a person, who has not agreed, expressly or implicitly, to be bound thereby. An example is the obligation which rests on a person to repay money which has been paid to him for a consideration which has wholly failed. Such obligations are said to arise quasi ex-contractu.
The essentials of a valid contract are:
(1) Offer and acceptance, i.e., a distinct communication by the-parties to one another of their intention;
(2) Genuineness of the consent expressed in the offer and acceptance;

(3) Consideration, except where the agreement is under seal;

(4) The capacity of the parties to make a valid contract;

(5) Legality of The object;

(6) Possibility of performance at the lime the contract is entered into;
(7) Intention to create legal relations.
If any of these elements be wanting, the contract will be cither void or voidable; but even if they are all present in the agreements, the contract may still be unenforceable.
EXERCISES
I. Give Russian equivalents for:
unenforceable contract, to invoke the law, to infer in a contract, to undertake an obligation (liability), to attach a right to a party, valid contract, non-compliance with requirements, voidable contract, void contract, to be capable of affirmation or repudiation, at the option of a party, to confer rights on a person, to be destitute of a legal effect, stock exchange, to contravene the law, a contract capable of proof, memorandum, to be properly stamped, to rectify, on payment of a fine, remedy, lapse of time, breach of contract, to secure performance, to obtain damages, to bar, evidence, contract of record, recognizance, to impose an obligation on a party, binding force, promise, penalty, to try a person upon a criminal charge, to admit of no dispute, specialty contract, deed, to reduce to writing, to execute a contract under seal, to deliver (a document), law of property, constructive delivery, a contract by implication, parol contract, express, implied (implicit), contractual relationship, surety, to discharge a debt, contribution, agent of necessity, offer and acceptance, genuineness, consideration, (legal) capacity, legal relations.
2. Insert prepositions and translate into Russian:
I. Rights and obligations may attach ... each party...a con tract. 2. A contract may be unenforceable by reason of non-compliance ... certain formal requirements. 3. A voidable contract can be repudiated ... the option of one of the parties, such as a
contract   entered......an   infant   which   confers   rights   of   a
continuous nature ... him. 4. This may be rectified ... payment ... a fine ... the revenue authorities. 5. A judgment is an obligation
imposed__one or more parties ... a court of record. 6. It depends
... the consent of the parties. 7. It is a promise to pay a specified sum ... money if an accused person, out ... bail, does not appear ... the trial. S. A specially contract is not only reduced ... «riling, but is also executed ... seal, and delivered. 9. There was no difference ... common law ... an agreement ... word ... mouth and an agreement ... writing not ... seal. 10. Most contracts fall ... this classification. 11. The right'of an agent ... remuneration affords an example ... the latter class.
3. Translate into Russian paying special attention to absolute participle and prepositional constructions:
I. It is now only a branch of the general law of contracts, the other, the law of torts, being concerned with legal wrongs, such as trespass or libel. 2. Many persons are daily making contracts, and acquiring rights and undertaking liabilities under such contracts, without being aware of the law governing their actions. .3. The parties to a contract were aware of. and made allowances for, the Icjal consequences which would follow upon die breaking of the agreement. 4. A question of jurisdiction having arisen, it was held that the acceptance was communicated, and the contract accordingly made, i.e. English. 5. The offer may be general, capable of being acted upon by anyone. 6. Where there is a mistake in the mind of one party as to the identity of the person with whom he is contracting, the offerer or acceptor having a dcfinilc person in his mind with whom he intends to contract, but being by the fraud or negligence of another led to contract with some party unknown or unacceptable to him, the contract may be void or voidable, according to circumstances. 7. The insurance company had to return the premiums, but not where the insurance agent misrepresented the law, both he and the proposer being equally ignorant of the mistake. S. Money paid under a mistake of fact may Iv reclaimed where there is a total failure of consideration; and «here The plaintiff, having paid monthly instalments under a contract of hire-purchase for a car, discovered that a third part\ validly claimed title to it, he was held entitled to claim a return of money.
