Unit 3




Text 1. PROPERTY
/. Real and personal property
In most continental systems the word "property" is used to indicate subject matter in which rights exist — consequently the fundamental distinction in such systems is between movable and inmovable property. In the English legal system, however, although this meaning of property is not unknown (and is often used in statutes, for example, (he Shaft Act 1968) "property" is traditionally used to describe not the object itself but rather that interest in the object that the law recognises. Within this framework of definition the writ system gave rise to a distinction between "real" property (consisting of rights enforceable by one of the real actions) and "personal" property (consisting of rights enforceable by one of the personal actions). Although the real actions were, as has been seen, superseded by the personal action of ejectment, the distinction  be​tween real property (realty) and personal property (personally) has persisted throughout legal history.
To the layman (and indeed to the continental lawyer) the distinction has little in the way of logic to commend it. In particular it produced the anomalous consequence that leaseholds were (and are) personal property. Until 1926 (when the law of Property Act 1925 came into operation) this distinction was of great significance in particular because the rules of succession on intestacy differed radically according to whether the property of the deceased was real or personal. Real property passed to the heir at law to the exclusion of other sons and daughters; personal property, with which the feudal system was little concerned, devolved upon the next of kin. Consequently there is, in the law reports, a consider​able volume of litigation dealing with the distinction between real and personal property. The equitable doctrine of conversion, for example, arose entirely out of this type of dispute between the heir at law and the next of kin.
Virtually all distinctions between the old rules relating to real and personal property were abolished by the 1925 legislation, including the intestate succession rules. Neverless the distinction is still drawn. For example, a testator who makes a bequest of "all my realty" to a named beneficiary will not succeed in passing him any leasehold interests he may have. Similarly, since personal property may be seized in execution of a judgement a leasehold interest may theoretically be taken in execution whereas a freehold interest cannot be seized (although it can be reached by charging order).
Since the personal actions protected intangible possessions such as debts, it follows that personal property may exist in something having no physical existence; such as debts, rights under nego​tiable instruments, trade marks, copyrights and the like; such property is described in English law as "choses in action" and may be distinguished from "choses in possession" which term comprises rights in objects capable of physical possession, such as cars, furniture and domestic animals.
2. Tenure and estates
It is beyond the scope of a work of this nature to consider in detail the various interests in land created by The common law. Nevertheless it would be inappropriate to omit from even the most cursory description of the historical origins of the law of property some mention of tenures and estates.
The fundamental proposition and one which holds good to the present day, is that land cannot be owned in the absolute sense in which there may be ownership of chattels. The Sovereign is the absolute owner of all the land in the realm. Individuals may only hold estates in the land by a form of tenure.
Tenures — According to English law all landowners arc tenants of the Sovereign. The word "tenure" is used to describe the form of the holding or tenancy. In the Middle Ages there were several forms of tenure, the obligations which were imposed upon the tenant for his tenure being termed the "incidents" of that form of tenure. Tenures differed according to whether the holder was a freeman or a villein.
The tenures held by freeman were known as "freehold" tenures. The two principal forms of freehold tenures in the Middle Ages were tenure by "knight service" and "socage" tenure. Knight service involved the tenant providing a certain number of knights to fight in the Lord's army. In time of peace this requirement was replaced by an obligation to pay a sum of money known as scutagitim (shield-money). Military tenure was abolished in 1660 and converted into the second form of tenure — socage. The incidents of socage tenure varied considerably. They might involve The provision of weapons for the lord's army or of agricultural services. One standard incident of socage tenure was escheat, whereby the land was forfeited to the superior lord if the tenant dies without heir (When the device of the trust was conceived in equity one of its uses was to avoid sonic of the burdensome incidents of feudal tenure).
Villeins could also hold land. The incidents attaching to unfree tenure varied but generally involved the payment of money, the rendering of agricultural services, escheat and the payment of fines on alienation (transfer) of the land. Unfree tenure was evidenced by an entry on the roll of the manorial court. It thus became known as tenure by copy of the roll — "copyhold" tenure. Copyhold tenure might be converted into freehold tenure by enfranchisement. Those copyholds which were not so enfranchised were converted into socage tenure by the law of Property Act 1925 (which came into force on January 1, 1926). It may, therefore, appear that the history of tenure is of no more than academic interest. Nevertheless it does illustrate the basis of the modern system of land ownership and it is the basis of the doctrine of estates.
Before examining briefly the nature of estates in land it should be recalled that leasehold was not a feudal tenure, so that leasehold estate in land does not arise from tenure in the same way as does a freehold estate.
Estates — While the tenure concerns the relationship between the lord and his tenant, the interest which the latter has in the land is termed an "estate". At common law there were several different estates which a person might hold in land and several estates might simultaneously be in a single parcel of land. It is sufficient to state that, since 1926, there have been only two legal estates in land: (1) an estate in fee simple absolute in possession (freehold) and (2) a term of years absolute (leasehold). The freehold estate is held by socage tenure, although this is of no practical significance. Leasehold was not, originally, an estate at all and leases in the Middle Ages were regarded as creating no more than purely personal obligations between the parties. It was only when the same form of action (of ejectment) became used for both the freeholder and the leaseholder to recover possession of the land, in the 15lh century, that the leaseholder was recognized as having an estate in land.
Apart from the estates which existed and continue to exist in land, there were rights enforceable by one more of the forms of action. These are described as "interests" in land, rather than estates. At The present day there is an important distinction (from the standpoint of conveyancing) between "legal interests", such as casement and charges by way of legal mortgage, and "equitable interests", such as interests under a trust. The former derive from the forms of action at common law while the latter, as their title would indicate, have their origins in equity.
ACTIVE VOCABULARY
	law of property 
	 право собственности (объективное) ;вещное право

	real property 
	 реальная собственность, недвижимое иму​щество

	personal property 
	 персональная собственность, движимое имущество

	continental systems 
	 системы континентального права

	subject mailer 
	 предмет

	movable (immovable) property 
	 движимое (недвижимое) имущество

	theft 
	 кража; хищение

	interest in the object 
	 имущественное право на вещь

	the writ system 
	 система судебных предписаний

	real action 
	 иск о наложении запрещения на вещь

	personal action 
	 обязательственный иск

	ejectment 
	 возвращение незаконно отобранного имущест​ва (с возмещением убытков)

	leasehold 
	 пользование на правах аренды

	to come into operation 
	 вступить в силу

	the rules of succession on intestacy (intestate succession rules) 
	 правовые нормы о наследовании нсзавешанногб имущества

	the deceased 
	 умершее лицо

	heir at law 
	 наследник по закону

	to devolve upon the next of kin 
	 переходить к ближайшим родственникам

	law report 
	 судебный сборник (прецедентов)

	litigation 
	 судебный процесс, судебное дело

	to deal with 
	 регулировать

	equitable 
	 доктрина права справедливости; по праву спра​ведливости

	conversion 
	 присвоение, обращение в свою пользу

	to abolish 
	 отменять

	abolition 
	 отмена

	testator 
	 завещатель, наслсдоватсль

	beneficiary 
	 выгодоприобретатель, бенефициар

	leasehold interest 
	 арендное право

	lo seize in execution of a judgement 
	 наложить арест по ис​полнительному листу

	to lake in execution 
	 налагать арест

	freehold 
	 безусловное право собственности на недвижи​мость

	charging order 
	 обращение взыскания

	trade mark 
	 товарный знак

	copyright 
	 ангорское право

	choscs in action 
	 имущество в требовании

	choses in posession 
	 имущество во владении

	tenure 
	 владение (недвижимостью)

	estate 
	 имущество; имение; земельный участок

	to hold good 
	 оставаться в силе

	ownership 
	 право собственности

	chattel 
	 вещь, собственность, движимое имущество

	to hold estates in the land 
	 иметь земельную собственность

	tenant 
	 владелец недвижимости; арендатор; квартиросъ​емщик

	tenancy 
	 владение (недвижимостью), аренда

	villein 
	 виллан, крепостной

	socage 
	 (в средневековой Англии) владение землей в обмен на уплату определенной суммы или услуги невоенного ха​рактера феодалу

	escheat 
	 переход выморочного имущества в казну

	to forfeit 
	 потерять право на что-либо

	trust 
	 доверительная собственность

	alienation 
	 отчуждение

	transfer 
	 передача (права собственности)

	an entry on the roll of the manorial court 
	 запись в протоко​лах помещичьего суда

	copyhold 
	 копигольд, арендные права

	enfranchisement 
	 освобождение (крепостного); предостав​ление привилегии

	to come into force 
	 вступать в силу

	legal estate in land 
	 законное право собственности на землю

	estate in fee simple 
	 недвижимость, наследуемая без ограничений

	lease 
	 аренда, сдача внаем, договор найма, аренды

	conveyancing 
	 передача права собственности

	legal interest 
	имущественное право по нормам общего права

	easement 
	 сервитут, право прохода по чужой земле

	charge 
	 обременение, ипотека

	mortgage 
	 ипотека, заклад, залог, закладная


