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Unit 5

Text 1. SALE OF GOODS
Introductory
The contract of sale of goods is probably the best known and most common of all commercial contracts. Millions of them are concluded each day and the overwhelming majority gives rise to no problems at all. Until the end of the nineteenth century the principles governing sales lay embedded in the general mass of contract case law, but in 1893 the Sale of Goods Act was passed and this Act is the cornerstone of the modern law of sale of goods.
Standardization
The modern trend towards standardization of contracts is to be found in the sale of goods as elsewhere. Many trade organizations have produced their standard form of contract of sale and these arc widely used in many sections of commerce, and particularly in the export trade. In the private sphere, however, and in particular in the ordinary retail trade, standard form contracts arc the exception rather than the rule, and the rights and duties of the parties are governed by the general law of sale.
What Are Goods?
Definition
The definition section, section 62, provides that in the Act: "Good's" include all chattels personal other than things in action and money. ..The term includes emblements, industrial growing crops, and things attached to or forming part of the land which arc agreed to be severed before sale or under the contract of sale.
Classification оf goods
Specific, ascertained and unascertained
Many of the rules of the Act depend upon whether the goods which arc the subject-matter of the contract of sale arc "specific" or "unascertained". Section 62 defines specific goods as "goods defined and agreed upon at the time a contract of sale is made". Thus the ordinary retail sale, where a buyer goes into a shop, selects an article and agrees to buy it, is a sale of specific goods.
The Act docs not define unascertained goods but it clearly covers two distinct transactions. The first is a sale of purely generic goods where the subject-matter of the sale is not a specific chattel, but goods of a particular type. An example is a contract for the sale of "100 boxes of canned fruit" or "a washing machine". The second case where goods arc unascertained is where the contract relates to part of a larger quantity of goods, as, for example, a contract for the sale of "50 tons of wheat out of the consignment of 200 tons now on board the ss. "London". The failure of the Act to distinguish these two types of unascertained goods has been criticized.
Ascertained goods
This expression is again not defined in the Act, but it probably means goods identified in accordance with the agreement after the contract is made. If a man on becoming engaged agreed to buy from a jeweler "a diamond ring to be selected by me from your stock" the contract would initially be for unascertained goods but on the selection being made the goods would become ascertained. The expression "ascertained goods" only appears to be important in connection with (he court's power to order specific performance.
Existing and future goods
A further classification made by the Act is that of existing and future goods. Section 62 defines future goods as:
Goods to be manufactured or acquired by the seller after the making of the contract of sale.
The Contract of Sale
Definition
Section I (1) of the Act is the basis of all that is to follow. It provides that:
A contract of sale of goods is a contract whereby the seller transfers or agrees to transfer the property in goods to the buyer for the money consideration, called the price. There may be a contract of sale between one part owner and another.

Five elements must be considered — seller, buyer, properly, goods and price.
(1) Seller is defined as "a person who sells or agrees to sell goods".
(2) Buyer is defined as "a person who buys or agrees to buy goods". It follows from section 1 (1) that there must be both a seller and a buyer, but a person can validly buy his own goods if, for example, he buys them from a sheriff who has seized them under a writ of fi.fa.
(3)
Property is defined as "the general property in the goods and not merely a special property". In other words it means ownership.
(4)
Goods.  The meaning of  this  term  has  already  been considered.
(5)
Price. The price is of course the consideration given by the buyer for the property in the goods. It follows that if he fails to get the properly, he can recover the price because the consideration for it has wholly failed.
Sale and agreement to sell
Where a vendor of land sells it to a purchaser the disposition lakes place in two stages — the contract, conferring rights which to some degree are purely personal, and the conveyance, when the \vendor vests in the purchaser the legal title to the property. The Roman Law of sale of goods contains similar provisions. Under the Sale of Goods Act, however, contract and conveyance arc sometimes merged into one. Section 1 (3) reads as follows:
Where under a contract of sale the property in the goods is transferred from the seller to the buyer the contract is called a sale, but where the transfer of the property in the goods is to take place at a future time or subject to some conditions thereafter to be fulfilled the contract is called an agreement to sell.
Further section 1 (4) provides that:
An agreement to sell becomes a sale when the time elapses or the conditions are fulfilled subject to which the property in the goods is to be transferred.
In other words the expression "contract of sale" covers both a sale and an agreement to sell. Under a sale the property passes immediately to the buyer, whereas under an agreement to sell the buyer acquires merely personal rights. In theory this distinction is fundamental, but its practical results arc surprisingly small. The matter will be more fully discussed when the rules governing the passing of property arc dealt with.
A contract whereby a seller purports to affect a present sale of future goods operates as an agreement to sell them.
A contract of sale may be absolute or conditional.
Exchange
It has already been seen that a transfer of one chattel in return for another is a contract of exchange or barter. There is no "money consideration" and consequently the Sale of Goods Act does not apply.
Formation of a Contract
Offer and acceptance
With a solitary exception the Act contains no provisions relating to offer and acceptance and these matters are governed by the general law. Where an article is purchased at a self-service store, no contract is concluded until the customer's offer to buy has been accepted.
Capacity
Section 2 provides that:
Capacity to buy and sell is regulated by the general law concerning capaciu to contract, and to transfer and acquire property: provided that where necessaries arc sold and delivered to an infant (or minor), or to a person who by reason of mental incapacity or drunkenness is incompetent to contract, he must pay a reasonable price therefor. Necessaries in this section mean goods suitable to the condition in life of such infant (minor) or other person, and to his actual requirements at the time of the sale and delivery.
Formalities
In general the contract can be made in any form. Section 3 reads:
Subject to the provisions of this Act and of any statute in that behalf, a contract of sale may be made in writing (cither with or without seal), or by word of mouth, or partly in writing and partly by word of mouth, or may be implied from the conduct of the parties.
Provided that nothing in this section shall affect the law relating to corporations.
The opening words of this section are a reference to the notorious section 4 which was finally repealed by the Law Reform (Enforcement of Contracts) Act, 1954, as regards all contracts, whenever made.
Statutes in that behalf
A few statutes require formalities. Thus the Merchant Shipping Act, 1894, requires a transfer of a British ship or any share therein to be made in writing, while section 5 of the Hire-Purchase Act, 1965, presides that certain conditional sale and credit-sale agreements arc unenforceable unless they arc in writing.
Corporations
The closing words of section 3 arc no longer of importance because a corporation can now contract in the same way as a private person.
Price
Section 8 reads:
(1) The price in a contract of sale may be fixed by the contract, or may be left to be fixed in a manner thereby agreed, or may be determined by the course of dealing between the parties.
EXERCISES 
1. Give Russian equivalents for.
sale of goods, standard form of contract of sale, retail trade, general law of sale, section (of an Act), specific goods, ascertained goods, generic (fungible) goods, consignment, stock, court's power, specific performance, to transfer the property in goods, part owner, to seize goods under a writ of fi. fa., to recover the price, disposition, to confer rights on a person, to vest in the purchaser the legal title to the property, to merge, subject (to), conditional contract of sale, absolute contract of sale, barter, formation of contract, customers, (legal) capacity, necessaries, to deliver, mental incapacity, to be incompetent to contract, the condition in life, actual requirements., the conduct of the parties, to affect, the law relating to, corporation, to repeal, enforcement of contracts, merchant shipping, hire-purchase (HP), credit-sale, unenforceable, to fix a price, the" course of dealing.
2. Insert prepositions:
1. The price is the consideration given...the buyer...the property ... the goods. 2. The price need not, however, be wholly ... money. 3. Where a vendor ... land sells it ... a purchaser the disposition takes place ... two stages — the contract, conferring rights which...some degree are purely personal, and the conveyance, when the vendor vests ... the purchaser the legal title ... Ihc property. 4. The infant cannot be sued ... the contract.
3. Translate into Russian:
1. If a man on becoming engaged agreed lo buy from a jeweler "a diamond ring to be selected by me from your stock" the contract would initially be for unascertained goods but on the selection bring made the goods would become unascertained. 2. It is to be noted that section 1 (1) uses the expression "money consideration", the point being lo distinguish a contract of sale from a contract of exchange. 3. In Aldridge v. Johnson a contract for the sale of 52 bullocks valued at X 6 each against 100 quarters of barley valued at <£.2 a quarter, the difference to be paid in cash, was treated without argument as sale of goods. 4. Having regard to the words "to the buyer" in section 1(1) it seems clear that the Sale of Goods Act docs not apply to a hire-purchase agreement. 5. There is much to be said for the view that the law is being over-generous in its protection of infants having regard lo the earlier maturity and independence of young persons and to the hardships which the above rules can cause to persons dealing with them. 6. It will be recalled that where the bill of lading is made out to the order of the seller or his agent, the seller is prima facie deemed to have the right of disposal. 7. These words were spoken in a case where an order for a portrait to be painted at a price of 250 guineas was held by the Court of Appeal to be a contract for work and labor. 8. Can an infant, who has fraudulently obtained and disposed of non-necessary goods, be made liable to pay over the proceeds of sale received b\ him? 9. If the court finds that they have done so, it may, in order to give business efficacy to the contract, imply a term that, failing agreement, a reasonable price is to be paid. 10. If, on such a sale, the rate of purchase tax is raised after the making of • the contract, but before delivery, the increase can be added to the price unless otherwise agreed. II. Now, however, the Resale Prices Act, 1964, makes it unlawful for supplier to impose minimum resale price conditions and makes such conditions void. 12. Provided that if the goods or any part thereof have been delivered to and appropriated by the buyer he must pay a reasonable price therefor.
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