Text 2. OFFER AND ACCEPTANCE
Offer and acceptance may take place in one of four ways:
(1) In the offer of a promise, followed by simple assent; this, in English law, is only applicable to contracts under seal, since no promise not under seal is binding, unless there has been valuable consideration;
(2) In the offer of an act for a promise; as in the common case of an omnibus plying for hire, whereby the proprietors of the omnibus impliedly offer to carry a passenger to his destination on consideration of the passenger's implied promise to pay the fare;
(3) In the offer of a promise for an act; as where a reward is offered for the recovery of lost property;
(4) In the offer of a promise for a promise, as where A promises to pay В a certain sum on a future day, if В will promise to perform certain services for him. In this case the consideration on both sides is executory.
The offer or acceptance, or both, may be made either bv words or by conduct. If A sends goods to B's house, and В accepts or uses the goods, В will be liable on an implied contract to pay what the goods are worth; the offer is made by sending the goods; the acceptance, by their use or consumption.
If the contract be completed by one of the parties, it is an executed contract; but if something has still to be done by both parties: it is an executory contract.
An offer, to be capable of acceptance, must be definite in its terms, not leaving matters to be agreed in the future. Thus, a purported acceptance of an offer to buy a lorry "on hire-purchase terms" does not constitute a contract if the hire purchase terms are never agreed. Similarly, an agreement "subject to war clause" is too vague to be an enforceable contract.
(A) COMMUNICATION OF OFFER
Although the decision of the English Courts in Gibbons v. Proctor (1891), 64 L.T. 594, is to the contrary, it is now generally accepted by lawyers and supported by decisions in other countries that an offer must be communicated to a person before it is capable of acceptance. If, for instance, a reward is offered for information leading to the conviction of a criminal and someone supplies the information without knowing of the reward he cannot thereafter lay claim to it.
If A does work for В without the request or knowledge of В he cannot sue for the value of his work; an acceptance of services may, however, be sufficient to show an implied contract to pay for them, if at the time defendant had power to refuse or accept the services, but the opportunity of accepting or rejecting must be given.
Generally speaking, if a person receives a written offer which he accepts and acts upon he is bound by the contents of the writing, in the absence of fraud or misrepresentation, whether he has read it or not.
It frequently happens, however, that in the course of making a contract one person delivers to another a document which is apparently a form of acknowledgement or receipt but which in fact contains the terms of the contract and limits the liability of the part who delivers it. Typical examples occur when a person leaves a suitcase at a cloakroom or takes a ticket on the railway. The question then arises — is he bound by the terms if he has not read them? In Parker v. South Eastern Railway Co. (1877), 2 C.P.D. 410, Mehsh, L.J., expressed the view that the issue in all such "ticket classes", as they have come to be known, was one of fact and that the proper direction to leave to the jury was:
(1) if the person who received the ticket did not see or know that there was any writing on it he is not bound by the conditions;
(2) if he knew there was writing, and knew or believed that it contained conditions, he is bound by them; and
(3) if he knew there was writing on the ticket, but did not know or believe that it contained conditions, he is nevertheless bound if it was delivered to him in such circumstances as to give him reasonable notice that the writing contained conditions.
This direction may be summarized as follows: did the defendant do what was reasonably sufficient to give the plaintiff notice of the conditions? If so, the plaintiff is bound by them.
(B) LAPSE ОF OFFER
an offer may lapse —
(1) By the death of either party before acceptance;
(2) By failure to accept in the stipulated manner, if a specific mode of acceptance is prescribed:
(3) By failure to accept within the time prescribed, or otherwise within a reasonable lime.
(C) REVOCATION ОF OFFER
An offer may be revoked at any time before acceptance. An exception to this rule is made by the Companies Act, 1948, 5.50 (5). whereby an application for shares in or debentures of a company which is made in pursuance of a prospectus issued generally is not usually revocable until after the expiration of the third day after the time of the opening of the .subscription lists.
Revocation of an offer, in order to be operative, must be communicated and brought to the knowledge of the offeree.
A party who, without consideration, gives time to another to accept or reject a proposal, is not bound to wait till the time expires, but may withdraw the proposal at any lime before acceptance, in as much as the giving of time is all on one side; although the party giving the time is bound until he has communicated his reuicaiioii of the proposal to the other party. If an offer has been made for the sale of properly, and, before that offer is accepted, the person who makes it agrees to sell the properly to someone else, and the person to whom the first offer was made rccencs notice in some \::\\ that the property has been sold to another, it seems thai he слшкм, after that, make a binding contract by accepting the offer which was made to him. Some doubt has been expressed as to the correctness of this decision, since although it is clear that an oner can be revoked by the offerer at any time before acceptance, ь те offeree to be bound by a communication made to him b> an unauthorised third party? The answer seems to depend oil whether the circumslances were such that the offeree must be deenu-J to have known that the offer was withdrawn, notwithlanding the unauthorised channel of communication.
An offer, until withdrawn, remains open to acceptance for a reasonable lime; what constitutes a reasonable time is a mailer of fact to be determined from the circumstances.
A promise to keep an offer open for a specified time is in The nature of a subsidiary promise, and, to be enforceable, requires cither to be supporlcd by consideration or to be given undor seal. In cither of these two ways, the offeree can protect himself against withdrawal of the offer before the end of the stipulated time.
It is always an important mailer to determine from which party the offer emanates. In the case of the issue of a prospectus by a company, if the offer were ю be regarded as being made by the company, and the acceptance by the persons willing to take up shares, the result might be the cause of some cmbarassmeni to the former, as the number of shares ю be allollcd mighi not be sufficient to cover the demands of the public. But the prospectus is deemed to be an invitation to offer; the persons applying for the shares make the offer, and the company is then free to accept or refuse offers as circumstances may dictate.
An offer must also be distinguished from a declaration of intention, as where an auctioneer advertizes his intention to sell by auction specific goods on a certain day. It must also be distinguished from an invitation to make an offer; for instance, trader who exhibits goods for sale does nol thereby make an offer e\en though he employs a "self-semcc" system in his shop. The same prineiple without doubt applies 10 a normal advertisement of goods for sale. In each case there is no contract until a buyer's offer to buy is accepted by llux traJjr.
EXERCISES
 I. Ci\v Russian equivalents for:
contract undersea!, proprietor, destination, recovery, property, executory, consideration, by conduct, to be liable on a contract, to complete a contract, executed contract, purported acceptance, to constitute a contract, on lure-purchase terms, subject to war clause, vague, communication of offer, conviction of a criminal, to lay claim to a reward, to sue a person for something, suit, to show an implied contract, dcfcndanl, power, fraud, misrepresentation, acknowledgement, receipt, issue (question, matter) of fact, direction to the jury, to gi\e notice to a person, plaintiff, lapse of offer, in the stipulated manner, to prescribe a specific mode of acceptance, to resokcan offer, rexocalion, application, to apply for smth., debenture, in pursuance of, subcription (for), to be operative, to withdraw, the sale of property, offerer, offeree, unauthorised third-party, 'to remain open to acceptance, to be supported by consideration.'to determine, auctioneer, to advertize one's intention to sell by auction, specific goods, to apply (to).
.?. Insert preposition!, and iraiuljie into Russian.
I. This. ... English law.-, is only applicable До contracts under seal. 2. The propriclors ... Ihc omnibus implicdly offer to carry a passenger... his destination ...consideration ... Ihc passenger's implied promise to pay the fare. 3. The offerer acceptance, or both, may be made cither ... words or ... conduct. 4. В will be liable ... an implied contract to pay whal the goods arc worth. 5. A purported acccplance of an offer to buy a lorry ... hire-purchase terms does not constitute a conlraci if the hire-purchase lerms are never agreed. 6. An agreement "subject... war clause" is too vague to be an enforceable conlraci. Although the decision ... the English Courts is ... the contrary, it is now generally accepted .., lawyers and supporied ... decisions ... other counlrics lhal an offer must be communicaiicd ... a person before it is capable ... acceptance. 7. If a person acccplsand acts ... a written offer he is bound ... the contents ... the writing, ... the absence ... fraud or misrepresentation. S. An offer may lapse ... the death ... cither party ... acceptance. 9. An offer may lapse ... failure to accept ...the lime prescribed. 10. An exception ... this rule is made ... The Companies Act, I94S, where...an application ... shares ... or debentures ... a company ... pursuance ... a prospectus is not usually revocable until ... the expiration ... the third day. 11. An otier, until withdrawn, remains open ... acceptance ... a reasonable lime. 12. An offer must be distinguished ... a declara​tion of intention, as where an auctioneer advertizes his inslcnlion to sell ... auction specific goods ... a certain day.
j. Translate into Russian payiiiK special attention to grammatical consiruaions "complex object" and "complex subject":
1. When the dress was returned to the plaintiff it was found to be stained. 2. The proprietors will not hold themselves responsible for articles lost or stolen. 3. The answer seems to depend on whether the circumstances were such iliat the offeree must be deemed to have known that the offer was withdrawn. 4. The offer was to be regarded as being made by the company. 5. The prospectus is deemed to be an invitation to offer. 6. He was held entitled to claim a return of money. 7. He must tell B. everything he knows which would be likely to affect the judgment of B.
