Text 2. DISCHARGE OF THE CONTRACT
Contracts may be discharged by agreement, performance, breach, impossibility, or operation of law.
DISCHARGE BY AGREEMENT
Discharge by agreement may take place by waiver, by substituted agreement, or by condition subsequent.
(l)
Waiver
Waiver is an agreement between the parties that they shall no longer be bound by the contract. Although an agreement to waive a contract, like any other agreement, should generally be supported by consideration or be under seal in order to be effective, yet a gratuitous waiver, if intended to be acted upon, and if relied on by the other party in altering his position, prevents the party waiving from afterwards requiring performance of the contract.
The waiver of a right of action on a bill of exchange does not require consideration; but the waiver must be in writing, or the bill must be delivered up to the acceptor (Bill of Exchange Act, 1882, §62).
(2)
Substituted Agreement
A substituted agreement requires no explanation; there must be such an alteration in the terms of the contract as to amount to an express or implied waiver. The most common form of substituted agreement is that of novation, e.g.. the substitution of a new debtor for an old one, with the consent of the creditor.
(3)
Condition Subsequent
A condition subsequent is a provision, express or implied, in the contract that the fulfillment of a condition, or the occurrence of an event, shall discharge the parties from further liabilities. An illustration may be found in the "excepted risks" of a charter party; the occurrence of such an excepted risk releases the shipowner from the strict performance of the contract and, if it should take place while the contract is wholly executory, the parties are altogether discharged.

DISCHARGE BY PERFORMANCE
(1)
Actual Performance
Actual performance arises where each party carries out his part of the contract.
(2)
Payment
A contract may be discharged by payment, where the liability of one party to the other consists in the payment of a sum of money. This payment should, primarily, be made in money, but may, with the consent of the creditor, be made by cheque or other negotiable instrument. In this case the payment is held to be conditional on the instrument being honoured, and, if dishonoured, a double right of action arises, one on the original consideration and one on the dishonoured instrument. If, however, the creditor has been offered cash, and requests a bill or cheque instead, then the payment is absolute, and the right of action on the original contract is lost, the only remedy being to sue on the dishonoured instrument.
(3)
Legal Tender
A debtor is bound to seek out his creditor and pay him, and the payment should be offered in legal currency.
Legal tender consists of an offer of payment in accordance with the provisions of the Coinage Act, 1870, and the Currency and Bank Notes Act, 1928.
(4)
Accord and Satisfaction
Accord and satisfaction consists in an agreement between the two parties by which, on some new consideration being given by one of the parties, the other agrees to forego his rights under the original contract. There must be both accord, or agreement, and satisfaction, the satisfaction being a fresh consideration. To constitute accord and satisfaction there must be a genuine agreement.
The commonest example of the application of the principle of accord and satisfaction is the allowance of a cash discount. The creditor receives his money at an earlier date than that on which he could otherwise demand payment (having regard to the customary or agreed term of credit): and the risk, however small, of a bad debt is eliminated.
DISCHARGE BY BREACH
Breach of contract may take place in three ways. A party under a contract may renounce his liabilities under it; he may by his own act make it impossible to fulfill them; or he may totally or partially fail to perform what he has promised.
(1)
Renunciation
If one of the parties to a contract expressly or by implication renounces his liabilities before the time for performance has come, the other party is discharged, if he so pleases, and may immediately sue for the breach; but the renunciation must be such as to show an intention to repudiate the whole promise.
Alternatively, the person entitled to performance may refuse to accept the renunciation and treat the contract as still existing, in which case the legal position of the parties is unaffected by such renunciation. The promisee would than hold the other party to the contract and would have to wait until the date for performance had passed before instituting proceedings for breach. If in the meantime circumstances had arisen which provided the defendant with a good defence, he would be able to escape liability by taking advantage of the supervening circumstances.
(2)
Failure of Performance
When there has been a breach of contract by failure of performance, the injured party may bring an action for such breach, but whether or not be is himself discharged from further performance of the contract depends on the nature of the contract and the nature of the breach. Where the parties' promises are interdependent, a breach by one party will discharge the other. Thus, in a contract for the sale of goods, where payment and deliver, are to take place at one and the same time, the failure by ------ to deliver the goods will discharge the buyer from his obligation to pay for them. Where, on the other hand, the contract consists of a number of divisible promises, and there has been a partial failure of performance by one party, the other party will not always be discharged from further performance, but the question is one of degree. If the breach is so serious that it goes to the root of the whole contract, or if the act or conduct of one of the parties amounts to an intimation of an intention to abandon and altogether refuse performance of the contract, the other party will be discharged; if the breach is less serious, the injured party may claim damages but will not be liberated from performance of his own promises. The question is one of fact depending on the circumstances of each case. Thus, where goods are to be delivered in certain instalments, a default in the quantity contained in one of the instalments will not discharge the injured party unless the default is so serious as to amount in fact to a repudiation of the whole contract.
In this connection the important distinction between conditions and warranties may be observed. A condition is a term of a contract which is deemed to be of the essence of the contract, and on its failure the injured party may treat the contract as DISCHARGED and may claim damages; a warranty is a term which does not go to the root of the contract, and on its failure the injured party may sue for DAMAGES, but is not discharged from performance of his part of the contract. Both are alike in this, that they are only parts of contract, and it is often a question of some nicety whether a particular term is a condition or a warranty. Conditions may be either:
(I) Precedent. (2) Concurrent. (3) Subsequent.
A condition precedent is a condition, express or implied, that the contract shall not bind one or more of the parties unless and until some contemplated event has happened.
A condition concurrent is one under which performance by one party is to be subject to performance by the other party at the same time. e.g.. the payment of the price on a cash sale.
A condition subsequent is one under which the contract shall cease to be binding at the option of one or other of the parties on the happening of some future event.
(3)
Remedies for Breach of Contract
If there is a total breach of contract, or if the breach, though partial, is such that the party injured thereby is entitled to be discharged from further performance in the manner already described, the injured party may have one or more of the following remedies:
(i) He may regard the total breach as a discharge of the contract, and refuse to do anything under it himself; and at the same time he may bring an action for damages for breach of contract.
(ii) He may continue to act upon the contract and may bring an action for damages.
(iii) If he has performed part of his own obligations, he may sue on a quantum meruit (Latin).
(iv) He may apply to the court in appropriate cases for a decree of specific performance, or obtain an injunction.
In other cases of breach of contract, the only remedy, open to the injured party is an action for damages.
(a)
Damages
Damages for breach of contract may be nominal or substantial. Whether or not actual loss has been occasioned, a breach of contract is of itself actionable, and the awarding of nominal damages affirms that there has been an infringement of a legal right by the breach; but if actual loss as a result of the breach can be provided, the plaintiff is entitled to substantial damages.
Damages are awarded so as to put the party whose rights have been infringed in the same position, so far as money can do it, as if his rights had been duly observed. Damages are compensatory, and not punitive in character.
Not all loss actually suffered by the plaintiff as a result of the defendant's breach may necessarily be claimed; damages awarded are restricted by the presumed reasonable contemplation of the parties at the time the contract was entered into, as to the consequences of the breach.
EXERCISES
Give Russian equivalents for:
1. by operation of law, a gratuilous waiver, to be effective. novation, cxcepled risks, charter parly, to release a poison fioni responsibility (liability, pcil'uunance, etc.), actual perform. ukv. negotiable instrument, lo be conditional on smth., dishonoured instrument, absolute payment, right of action, legal tender, accord and satisfaction,  lo forego one's rights,  allowance of a cash discount, the customary or agreed term of payment, renunciation. to institute proceedings against a person for breach of contract, a good defence,   to escape liability by  taking advantage of  the supervening circumstances, failure of performance, injured p.uty. a contract for the sale of goods, payment and deliver,, divisible promises,   instalment,   default,   condition,   warranty,   specific performance, lo obtain an injunction, actionable, lo award nominal danagcs, an infringement of a legal right, punitive, contemplation.

2. Insen prepositions and Iranslule into Russian'

1. The waiver-... a right of action ... a bill of exchange docs not require consideration. 2. A contract may be discharged... payment where the liability ... one party ... (he other consists ... the payment ... a sum ... money. 3. The payment is held lo be conditional ... Ihc instrument being honoured. 4. The promisee would then hold the other parly ... the contract. 5. ... its failure the injured parly may sue ... damages, but is not discharged ... performance ... his part ... the contract. 6. A condition subsequent is one ... which the contract shall cease lo be binding ... the option ... one or other ... the parties ... the happening ... some future event. 7. He may apply. ..the court ... appropriate cases... a decree ... specific performance.
3.
Tniiulute into Russian paying special utlcnlion lo complex
1 . A gratuitous waiver, if intended to beaded upon, and if relied on by the other party in altering his position, prevents Ihc party waiving from afterwards requiring performance of Ihc contract. 2. The payment is held to be conditional on the instrument being honoured, and, if dishonoured, a double righi of action arises. 3. If the creditor has been offered cash, and requests a bill or cheque instead, then (he payment is absolute and the right of action on the original contract is lost, the only remedy being to sue on ihc dishonoured instrument. 4. There must be both accord, or agreement, and satisfaction; the satisfaction being a fresh consideration. 5. A condition is a term of a contract which is deemed to be of the essence of the contract. 6. Bankruptcy proceedings can be instituted against a married woman whether she is carrying on a business or nol, the provisions of Section 125 of Ihc Bankruptcy Act, 1914, in this regard having been repealed. 7. The bill or note in this case would be deemed to have been given without consideration. 8. It was for the borrowers to prove that the loan had been knowingly made for the purposes of betting. 9. The cheque having been dishonoured, and the instalments not having been duly paid, the respondents brought an action to recover the sum due under the agreement. 10. The former Court of Chancery afforded relief from the rigidity of this rule by permitting assigmcnts without the consent of the other party to the contract having been obtained. 11. The Act says nothing about consideration having to be ssivcn bv the assignee.
