Chapter III

Unit 5

Text 2. TERMS OF THE CONTRACT
introductory
Having examined the nature of a contract of sale and the rules governing its formation, it is now necessary to consider some of its more important terms. The terms of the contract may be express or implied, and by far the most important of the implied terms are those contained in sections 12-15 of the Sale of Goods Act and incorporated into the contract of sale in the absence of contrary agreement. Before examining them closely, however, it is first necessary to distinguish between those statements which form part of the contract and those which do not.
A person hoping to effect a contract of sale is likely to make a number of statements during the negotiations, and the task of the courts has been to determine the precise nature of such statements and the legal consequences if they prove to be untrue. The law on this topic, and particularly the law relating to the buyer's remedies, is not in a very satisfactory state and sweeping changes were recommended in the Tenth Report of the Law Reform Committee, which will be referred to in the appropriate places.
Classification
Statements can be broadly classified into:
(1) Mere puff.
(2) Preliminary stipulation.
(3) Representation.
(4) Contractual term.
The test deciding into which category the statement falls is ultimately one of intention. This is notoriously vague, but it must be appreciated that here, as in other branches of the law of contract, the intention of the parties is judged from their acts. In Heilbut Simmons v. Buckleton Lord Moulton said:
"The intention of the parties can only be deduced from the totality of the evidence".
More recently in Oscar, Ltd. v. Williams Denning LJ. said:
"The question ... depends on the conduct of the parties, on their words and behaviour, rather than on their thoughts".
(1)
Mere    puff
The tendency of traders to praise their wares in glowing terms has been part of the language of commerce for centuries. Such praise in general does not give rise to any legal liability because the prospective seller is not regarded in law as making a positive representation as to the existence of a fact. It must, however, be noted that the words must be construed in their context.
(2)
Preliminary    stipulation
A statement made during negotiations may be held to form the basis of the entire contract, if the parties intended it to have this effect.
(3)
Representation
A representation is a statement made at or before the making of the contract but not forming part of that contract or any other contract. A representation is often contrasted with a "warranty" and to avoid serious confusion it must be emphasized at once that the word "warranty" is used in two different senses. It is used, first, to refer to a minor contractual term as opposed to a condition, which is a major term. This meaning which appears in section 62 is not further considered here. The second use of the word "warranty" is with regard to any statement which the maker warrants to be true. It is this assumption of responsibility which distinguishes a warranty from a representation.
A person giving a warranty assumes responsibility for it and intends it to form part of the contract or of a collateral contract. A person making a mere representation, on the other hand, does not assume responsibility for it and does not therefore make it part of his contractual promise.
The difficulty, of course, is to decide when a statement is a representation and when it is a warranty, using that word in the sense of contractual term. Ultimately, as already stated, the question turns on intention, but this depends on what view the court takes of all the facts and is not particularly helpful.
(4)    Contractual    term
If a statement made by the seller is a contractual term, it may be classified as a warranty or as a condition or as a fundamental term. The Act distinguishes conditions and warranties not so much by reference to their intrinsic nature but rather by reference to the buyer's remedies. Section 62 defines a warranty as:
An agreement with reference to goods which are the subject of a contract of sale, but collateral to the main purpose of such contract, the breach of which gives rise to a claim for damages, but not to a right to reject the goods and treat the contract as repudiated.
The Act nowhere defines a condition but it is clearly a more vital term, the breach of which usually enables the innocent party to treat the contract as repudiated. Section 11(1) (b) reads:
Whether a stipulation in a contract of sale is a condition, the breach of which may give rise to a right to treat the contract as repudiated, or a warranty, the breach of which may give rise to a claim for damages but not to a right to reject the goods and treat the contract as repudiated, depends in each case on the construction of the contract. A stipulation may be a condition, though called a warranty in the contract.
It has already been seen that the question of distinguishing a representation from a contractual term depends on the intention of the parties, as ascertained from their behaviour. The distinction between conditions and warranties reveals a similar judicial approach.
In most cases, therefore, a breach of condition entitles the innocent party to treat the contract as discharged. He is not, of course, bound to take this course and he may content himself with damages. Section 11 (1) (a) provides that:
Where a contract of sale is subject to any condition to be fulfilled by the seller, the buyer may waive the condition, or may elect to treat the breach of such condition as a breach of warranty and not as a ground for treating the contract as repudiated.
A contract is said to be severable if it is capable of being split, and is in fact split, into smaller contracts as where delivery is by installments which are to be separately paid for. In such a case the acceptance of one or more installments would not prevent the buyer from rejecting future installments for breach of condition. If, on the other hand, the contract is indivisible, as in practice most contracts are, the acceptance of any part of the goods will prevent any right of rejection from being exercised.
Innocent misrepresentation. It may sometimes occur that a statement including the contract is afterwards embodied in the contract, as where a person wishing to sell a car says "this is a 1948 car" (representation) and afterwards a written contract is drawn up for the sale of "a 1948 car" (condition). Can a buyer who has lost the right to repudiate under section 11 (1) (c) rescind for innocent misrepresentation? A negative answer was given in Leaf v. International Galleries.

EXERCISES 
1.Give Russian equivalents for:
express (or implied) terms of the contract, to incorporate, contrary agreement, statement, to effect a contract, negotiations, legal consequences, remedy, stipulation, representation, contractual term, branch of law, to deduce, deduction, legal liability, prospective seller, in law, to construe, construction, (legal) effect, warranty, condition, assumption of responsibility, collateral contract, contractual promise, by reference to, with ref​erence to, breach of warranty, claim for damages, to reject the goods, to repudiate a contract, to enable, innocent party, to ascertain, judicial approach, to entitle, to discharge, to be bound, to provide (for), to be subject to a condition to be fulfilled, to waive a condition, to elect to treat, a ground (for), severable (divisible), delivery by instalments, acceptance, to induce, to embody (in a contract), to draw up, to rescind.
2. Insert prepositions:
1. The law ... this topic, and particularly the law relating ... the buyer's remedies, is not ... a very satisfactory state and sweeping changes were recommended ... the Tenth Report ... the law Reform Committee, which will be referred ... ... the appropriate places. 2. The test deciding ... which category the statement falls is ultimately one ... intention. 3. The intention ... the parties is judged ... their acts. 4. The prospective seller is not regarded ... law as making a positive representation as ... the existence ...a fact. 5. The Act distinguishes conditions and warranties not so much ... reference ... their intrinsic nature but rather ... refer​ence ... the buyer's remedies. 6. The buyer may elect to treat the breach ... such condition as a breach ... warranty, and not as a ground ... treating the contract as repudiated.
3. Translate into Russian:
1. A statement made during negotiations may be held to form the basis of the entire contract, if the parties intended it to haw this effect. 2. A person with no direct personal knowledge who merely passes on a statement appearing in the registration book will not normally be taken to warrant its accuracy. 3. At all events the Law Reform Committee in their Tenth report regarded the rule as generally accepted and acted upon, although they recognized that its legal basis was slender. 4. In most cases, therefore, a breach of condition entitles the innocent party to treat the contract as discharged. 5. A majority of the Court of Appeal (Morris LJ. dissenting) dismissed the claim on the grounds that the defendant was merely staling his opinion on a matter of which he had no special knowledge and was not warranting it to be true. 6. The Committee also recommended that, quite apart from rescission, a party by an innocent representation should have an action for damages unless the maker could show that he had reasonable grounds for believing the statement to be true. 7. The plaintiff bought from the defendants a painting called "Salisbury Cathedral" which the seller represented as, and the parties believed to be, a Constable. Five years later the plaintiff was advised that it was not by Constable, whereupon she thought to reject it. The defendants having refused to refund the price, the plaintiff brought an action to have the contract rescinded for innocent representation. 8. Unless a different intention appears from the terms of the contract, stipulations as to the time of payment are not deemed to be of the essence in a contract of sale.
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