DIVIDING THE ASSETS: PENSIONS SPLIT AT DIVORCE





A new Bill will allow ex-wives a stake in a pension, says Hilary Siddle. A pension can be the largest asset owned by a couple, sometimes it may be worth more than the family  home The Times, Feb.23, 1999. 





        CLAIRE THOMAS thought she had a safe and comfortable marriage. She and her husband, Andrew, who had a good job, had brought up three children. They lived in a beautiful house and, now that the children had left, they could afford to relax.  She looked forward to a long and happy retirement, thanks to Andrew's generous pension scheme. 


 That prospect faded suddenly in 1994 after the couple returned from a Caribbean cruise to celebrate their 30th wedding anniversary. Andrew announced that he had been having an affair with a younger woman and wanted a divorce.  This announcement would have profound financial implications for Claire, apart from the shock and trauma, not least because she would have no right to any of Andrew's pension. 


 A pension can be the largest asset owned by a couple, sometimes worth more than the family home. Without a share of it, Claire would be left with an uncertain future. She might get a share of the family home, but she might have to sell it to provide some form of income into her old age. 


 This is the problem that the Government is seeking to redress in its Welfare Reform and Pensions Bill, which today reaches its second reading in the Commons. Once implemented - expected next year at the earliest - the Bill will introduce a system of pension-sharing (also known as pension-splitting) in England and Wales. 


 The Law Society and family lawyers are united in applauding this move. It is not a panacea for all ills, but it will give some divorcing couples a useful extra remedy to help to sort out their finances on divorce. The scheme is welcome because it will be flexible and allow people to deal with their pensions at the time of their divorce. It will give people greater certainty about what they will receive and when. 


 The Law Society has been calling for pension-sharing since 1991 because, in the past, people such as Claire - middle-aged, with wealthy partners and little earning capacity themselves - have lost out. Why? Because courts have had limited powers in dealing with pension rights. In particular, courts have been able only to look at assets which would accrue in the "foreseeable future", five or, at most, ten years after the divorce. 


 Any pension, no matter how large, could not be taken into account by the court if it was due to come into effect more than ten years after the divorce. Gradually, the climate has been changing. The Pensions Act 1995 introduced the remedy of "earmarking". This gave courts the power to earmark a pension when a couple got divorced, so that the income could be split when the money-earner reached retirement. But earmarking has proved a flawed and little-used remedy. It does not give couples a clean break when they divorce and the dependent partner, usually the wife, often has no certainty of how much of the pension she is going to get and when she will get it. In addition, any payments she can expect to receive will cease if her former husband predeceases her. 


 The Government has adopted a flexible approach to implementing pension-sharing. Earmarking and offsetting pensions against other assets will still be available. Also, where pension-sharing is used, courts can decide to divide a pension in the fairest way possible - a 50-50 split will not be automatic. 


 There are, however, issues that need to be carefully tackled.  It is crucial that people know when pension-sharing is to be introduced and what they should do to take advantage of it.  The Government has a tough job to ensure that the public gets the message ahead of pension-sharing becoming available. It is also vital that no one treats pension-sharing as a panacea. It will not solve all the problems of post-divorce poverty frequently endured by women and children. There are increasing numbers of people, such as those employed part-time or on a temporary contract basis, who are earning no pension at all. And if you don't have a pension you can't share it. 





  The author is chairman of the Law Society's Family Law Committee and practising family lawyer at Holden & Wilsons in Lancaster. 
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